
DIRECTIONS

Read the Case 
Background and 

.  
Then analyze the 
Documents provided.  
Finally, answer the 

 in a 
well-organized essay 
that incorporates 
your interpretations 
of the Documents 
as well as your own 
knowledge of history.

KELO V. NEW LONDON (2005)

Case Background

In Calder v. Bull
it “is against all reason and justice, for a people to entrust 
a Legislature with” the power to enact “a law that takes 

“public use” limitation was understood to require that the 

example to build a road, a school, a hospital, a prison or 

Supreme Court.

Berman v. Parker 

the economic outlook of the area, the city’s New London 

affected neighborhoods accepted the city’s offer to purchase 

owners who refused to sell. They maintained that the 

to take the land. In Kelo v. New London, the Supreme Court 
was asked to determine whether the “public purpose” as 

Amendment’s “public use.”
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CONSTITUTIONAL 
PRINCIPLES

Limited government
Inalienable rights 
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TEACHING TIPS: KELO V. NEW LONDON

ACTIVITIES

1. 
with a copy of the Bill of Rights, and the other half with 
Document C, James Madison’s essay “On Property”. 

types of property. 

it, marking additional items that Madison considered to be 
included in the term, “property”.

Discuss the differences between the way Madison 
understood “property” and the way that term is commonly 

one’s own choosing are part of one’s property rights?

2. See Background Information on Kelo v. New London, 

Document D, Berman v. Parker (1954).

3. Document D, Berman v. Parker 
(1954), and answer the scaffolding questions. 

4. Assign appropriate documents for student analysis.

Graphing Property 
Rights—Kelo DBQ.

6. Kelo v. 
New London” for class discussion or writing assignment, 

case.

See Appendix for additional Graphic Organizers.

LEARNING 
OBJECTIVES

Students trace 
the historical 
background of 

power to take 

for public use.

Students analyze 
modern examples 

property for 
public use.
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BACKGROUND INFORMATION ON KELO V. NEW LONDON
Document A: Blackstone’s Commentaries on the Laws of England (1765)

Commentaries on 
the Laws of England

legal reasoning.

Document D: Berman v. Parker (1954), Unanimous Opinion

District’s southwest quadrant, including Berman’s well-maintained and successful department 

houses and businesses, create parks, streets, and schools for public use, and then lease or sell 

the Agency’s plan, including low-rent apartments. Berman and other owners of the department 
store brought suit against the planning commission, on the grounds that their property was not 

Document E: Poletown Neighborhood Council v City of Detroit (1981)
Detroit, suffering a long-term economic downturn and high unemployment, planned to sell a 

by the factory. The Majority of the Michigan Supreme Court agreed with the city. The predicted 
greatly expanded tax base did not materialize and the factory fell far short of its promise of 6,000 
jobs. 

Document F: County of Wayne v. Edward Hathcock (2004), Michigan Supreme Court 

properties for the construction of a 1,300-acre business and technology park. This proposed 

Poletown.

Document K: “A Wreck of a Plan,” Charlotte Allen, July 17, 2005
After the Kelo

Berman decision. 
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KEY QUESTION

A  Blackstone’s Commentaries on the Laws of England
B  
C  James Madison’s On Property
D  Berman v. Parker
E  Poletown Neighborhood Council v. City of Detroit  

Michigan Supreme Court

F  County of Wayne v. Edward Hathcock
G  
H  Kelo v. New London
I  Kelo v. New London
J  Kelo v. New London
K  Washington Post
L  
M  

Evaluate the Court’s ruling in Kelo v. New London. 

KELO V. NEW LONDON

CONSTITUTIONAL PRINCIPLES

Inalienable rights
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DOCUMENT A

Blackstone’s Commentaries on the Laws of England (1765)

set of men, to do this without the consent of the owner of the land.

1. According to Blackstone, under what conditions may government 
take private property for the general good of the community? 

DOCUMENT B

The Fifth Amendment (1791)

1. What protections for private property are listed in the Fifth 
Amendment of the U.S. Constitution?

2. Are these protections meant to secure the rights of individuals (in 
the same way that other amendments protect freedom of religion, 
freedom of speech, etc.,) or are they meant to secure the collective 

government taking the property)?
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DOCUMENT C

James Madison’s On Property (1792)

A man’s land, or merchandize, or money is called his property … a man [also] 
has a property in his opinions and the free communication of them. He has a 

liberty of his person. He has an equal property in the free use of his faculties and 
free choice of the objects on which to employ them.

is safe in his opinions, his person, his faculties, or his possessions.

rights.…

1. 

2. Put this statement in your own words: “In a word, as a man is said to 
have a right to his property, he may be equally said to have a property 
in his rights.”

3. What does Madison say the U.S. government must do in order to be 
“wise and just”?
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DOCUMENT D

Berman v. Parker (1954), Unanimous Opinion

Miserable and disreputable housing conditions may do more than spread 
disease and crime and immorality. They may also suffocate the spirit by reducing 

It is within the power of the legislature to determine that the community should 
be beautiful as well as healthy, spacious as well as clean, well balanced as well as 
carefully patrolled. In the present case, the Congress and its authorized agencies 

that the Nation’s Capital should be beautiful as well as sanitary, there is nothing 
in the Fifth Amendment that stands in the way. 

Once the object [goal] is within the authority of Congress, the right to realize 
it through the exercise of eminent domain is clear. For the power of eminent 
domain is merely the means to the end. ….Once the object is within the authority 
of Congress, the means by which it will be attained is also for Congress to 

of executing the project are for Congress, and Congress alone, to determine once 
the public purpose has been established.…

The entire area needed redesigning so that a balanced, integrated plan could 

churches, parks, streets, and shopping centers….

compensation which the Fifth Amendment exacts as the price of the taking.

1. Traditional approaches to the power of the state to condemn (or 
seize) private property were based on needs related to “(p)ublic 
safety, public health, morality, peace and quiet, law and order.” How 
did the Berman decision expand on that concept? 

2. The Berman Court reasoned, “In the present case, the Congress and 
its authorized agencies have made determinations that take into 
account a wide variety of values. It is not for us to reappraise them.” 
Do you agree? How deferential should Courts be to democratically-
elected legislatures? 

3. The Court held that “the entire area needed redesigning so that 
a balanced, integrated plan could be developed for the region, 
including not only new homes, but also schools, churches, parks, 
streets, and shopping centers…” What means other than government 
seizure of property could have brought about the resources needed 
and/or desired by the people in a community? 
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DOCUMENT E

Poletown Neighborhood Council v City of Detroit (1981), Michigan Supreme 
Court

This case raises a question of paramount importance to the future welfare of this 

industry and commerce, thereby adding jobs and taxes to the economic base of 
the municipality and state? 

The [city of Detroit] contend[s], on the other hand, that creat[ing] an industrial 

does not defeat this predominant public purpose. 

The power of eminent domain is to be used in this instance primarily to 

1. What arguments did the 4200 displaced Poletown residents make 
against Detroit’s plan to take their property by eminent domain?

2. What arguments did the city of Detroit make in favor of the plan?

3. How did the Michigan Court answer the question?
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DOCUMENT F

County of Wayne v. Edward Hathcock (2004), Michigan Supreme Court 

Poletown opinion is inconsistent with 

Poletown itself was such a radical departure from fundamental constitutional 

Poletown in order to 

legitimacy of the judicial branch as the expositor—not creator—of fundamental 
law. 

1. The Michigan Supreme Court held that its ruling in Poletown 23 
years before had been “a radical departure from fundamental 
constitutional principles.” What principles do you think the Court 
meant? 
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1. Do these images depict “Miserable and disreputable housing 
conditions”? Do they depict “distressed” conditions? 

2. 
revenue to the city of New London? 

DOCUMENT G

New London (2004)

Susette Kelo’s 
street before 
redevelopment.  
Image courtesy 
of New London 
Landmarks, Inc., 
via Professor Tom 
Metzloff, Voices of 
American Law,  
Duke Law

  
Fort Trumbull street 
scene. Image 
courtesy Eric McAfee, 
American Dirt  
(http://dirtamericana.
blogspot.com, 
November 25, 2009)
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DOCUMENT H
 

MAJORITY OPINION

Kelo v. New London (2005)

 [T]this is not a case in which the City is planning to open the condemned land–at 

of the land in any sense be required to operate like common carriers, making 

any literal requirement that condemned property be put into use for the general 
public.” Indeed, while many state courts in the mid-19th century endorsed “use 

Accordingly, when this Court began applying the Fifth Amendment to the States 
at the close of the 19th century, it embraced the broader and more natural 
interpretation of public use as “public purpose.”…

The disposition of this case therefore turns on the question whether the City’s 

that they will form a whole greater than the sum of its parts. To effectuate this 

character of the plan, the thorough deliberation that preceded its adoption, and 
Berman, to 

public purpose, the takings challenged here satisfy the public use requirement 
of the Fifth Amendment….



108

 
 ©

TH
E B

ILL O
F R

IG
H

TS
 IN

S
TITU

TE     K
ELO

 V
. N

EW
 LO

N
D

O
N

the hardship that condemnations may entail, notwithstanding the payment of just 

from placing further restrictions on its exercise of the takings power. Indeed, 
many States already impose “public use” requirements that are stricter than the 

of state constitutional law, while others are expressed in state eminent domain 
statutes that carefully limit the grounds upon which takings may be exercised.  

proposed condemnations are for a “public use” within the meaning of the Fifth 

may not grant petitioners the relief that they seek.

1. How did the Court explain its interpretation of “public use” as “public 
purpose”?

2. In what ways was this case similar to Berman?

3. In what ways was this case similar to Poletown?

4. The 5-4 ruling observes that the city had “carefully formulated an 
economic development plan that it believes will provide appreciable 

planning are available for ensuring that a community thrives 
economically? 

5. What does the Court say about how its ruling may apply to states? 
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DOCUMENT I

Kelo v. New London (2005), Dissenting Opinion

state from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping 
mall, or any farm with a factory.

Finally, in a coda, the Court suggests that property owners should turn to the 
states, who may or may not choose to impose appropriate limits on economic 

1. According to this dissenting Justice, how was the Court neglecting its 
responsibility?

DOCUMENT J

Kelo v. New London (2005), Dissenting Opinion 

solely for public purposes is bad enough, but extending the concept of public 

losses will fall disproportionately on poor communities….

far-reaching, and dangerous, result. But the principles this Court should employ 

According to this dissenting Justice:

1. on what did the Court base its decision?

2. on what should the Court have based its decision?

3. which communities will be most harmed by the ruling?
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DOCUMENT K

“A Wreck of a Plan,” Charlotte Allen, July 17, 2005

6,000 new jobs…. 

attempts almost always exact an appalling human cost in the form of lost homes, 
neighborhoods, businesses and jobs. In the District, the most spectacular 

1. What is Allen’s general assessment of urban revitalization projects 
over time?

2. What does Allen believe is the best solution to urban blight?
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DOCUMENT L

Newspaper Accounts (2009)

 
New York Times, November 12, 2009

“Look what they did,” [Michael] Cristofaro said on Thursday. “They stole our 

walk away.” 

and an adjacent swath of barren land that was cleared of dozens of homes to 

“After the Homes are Gone.”  
San Francisco Chronicle, November 28, 2009.

1. 
in Kelo v. New London. 

2. How much economic development did New London gain from its deal 

3. 
materialized affect your assessment of the case? If an economic 
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DOCUMENT M

Satellite View of Fort Trumbull (2010)

1. What signs of economic development can be seen in this satellite 
photo of property seized for economic development? 

KEY QUESTION

Evaluate the Court’s ruling 
in Kelo v. New London. 

DIRECTIONS

Read the Case Background 
and .  Then 
analyze the Documents 
provided.  Finally, answer 
the  in a 
well-organized essay 
that incorporates your 
interpretations of the 
Documents as well as your 
own knowledge of history.

Bi
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THE

ENDURES

Eminent Domain Status Legislation Since Kelo, 2012

1. How does this map illustrate the principle of federalism? 

2. This map was created by Institute for Justice, which represented 
Susette Kelo in the Kelo v. New London case. Why do you think they 
label some states the map in terms of states that “need eminent 
domain reform.”? 

Substantive eminent domain reform (22)

Increased eminent domain protections (21)

State needs eminent domain reform (7)
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SUPPLEMENTARY PRIMARY SOURCES  
RELATED TO PROPERTY RIGHTS

Use these document excerpts to supplement the document-based lessons in this unit, or 
to make your own document-based questions. 

Petition of Right, Sir Edward Coke, 1628

IV. And in the eight-and-twentieth year of the reign of King Edward III, it was declared and 
enacted by authority of parliament, that no man, of what estate or condition that he be, 
should be put out of his land or tenements, nor taken, nor imprisoned, nor disinherited 
nor put to death without being brought to answer by due process of law.

 Under what conditions could the king take the life, freedom, or property of an 
individual?

Only by due process of law

Massachusetts Body of Liberties & Constitution, 1641 

Court, [Massachusetts legislature] nor without such reasonable prices and hire as the 
ordinarie rates of the Countrie do afford. And if his Cattle or goods shall perish or suffer 

 Rephrase this provision in your own words. 

No one’s livestock or other property will be taken for use by the community 
unless the legislature has passed a law allowing for it. Government must pay 
property owners a fair price for any property taken.

Pennsylvania Constitution, 1776 

life, liberty and property, and therefore is bound to contribute his proportion towards 

 According to this document, what responsibilities correspond to the rights to 
enjoy life, liberty, and property? 

Pay taxes, personal service (for example, in the military)

 What conditions must be met if property is taken for public use? 

Owner’s consent or a law passed by legal representatives
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Virginia Declaration of Rights, 1776 

manner, assented, for the public good. 

 In addition to property rights, what other rights are listed in this passage?

Free elections, the right of suffrage (voting)

 What are some possible reasons that the people of Virginia restricted the 

interest with and attachment to the community”? 

People committed to a location are the ones with a stake in the outcome 
whenever voting takes place. In this way, property rights are central to the 
principle of consent of the government. Owning property in a community can be 
a signal that one is personally attached and invested in it – not only in terms of 
money, but also possibly in terms of time and personal commitment to remain 
there. 

The Northwest Ordinance, 1787 

the law of the land; and should the public exigencies make it Necessary for the common 

 Other than property rights, what additional rights are listed in this passage 
from the Northwest Ordinance?

Writ of habeas corpus, trial by jury, proportional representation in the 

protection against cruel and unusual punishment, jury trial before a person is 
deprived of liberty or property

 How are these rights related?

back as Magna Carta 

 

No deprivation of property without due process; full compensation for private 
property taken by the government; protection of private contracts
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Woodrow Wilson “Socialism and Democracy, ” 1887 

… ‘State socialism’ is willing to act through state authority as it is at present organized. 

just political theory.

if not quite one and the same. They both rest at bottom upon the absolute right of the 
community to determine its own destiny and that of its members. Men as communities 

control there may be; limits of principle there are, upon strict analysis, none. …

 The difference between democracy and socialism is not an essential difference, but 
only a practical difference—is a difference of organization and policy, not a difference 

see its way clear to accomplishing them with credit...

 According to Wilson, what is the proper limit on public authority over 
individual rights?

The State [should] consider itself bound to stop only at what is unwise or futile 
in its universal superintendence alike of individual and of public interests.

 Which does Wilson assert is more important—community or individuals?

Community 

 Put this phrase in your own words: “the absolute right of the community to 
determine its own destiny and that of its members.”

The community’s right to make decisions for itself and for its members is 
unlimited. (Accept reasoned responses.)

 Why has democracy not attempted the same tasks as socialism has?

Democracy is not well-organized or courageous enough to do so.



118

 
 ©

TH
E B

ILL O
F R

IG
H

TS
 IN

S
TITU

TE     P
R

IV
A

TE P
R

O
P

ER
TY

PRIVATE PROPERTY VOCABULARY

Bundle of Sticks: Metaphor for the complex nature of property rights. Each “stick” in the 
bundle represents a right associated with property. Examples: possession, the right to 
sell, mortgage, or subdivide property, the right to exclude others from property, grazing 
rights, mineral rights, etc. 

Due Process: 
procedures when dealing with persons accused of crimes, or when taking property for 
public use.

Easement Examples: A strip of 
land enabling people to cross a beach over a private property.

Eminent Domain:

Just Compensation:

Police Power:
morals of citizens. 

Property Rights:
possessions, as well as the fruits of their own labor.

Property: Something physical or intangible that is owned by a person or group. Examples: 
land, businesses, homes, cars, blueprints, computer coding, creative works, secret 
formulas, etc. 

Rule of Law:
and cannot be changed on the whim of a ruler.
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